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Summary

Today states' ballot access laws specify many restrictive conditions on the citizen in  
order to be nominated or qualified to appear on the ballot as a candidate for public  

office. These barriers are allegedly necessary to administer elections by secret ballot.  
How is it possible for ballot laws adopted individually by the states to effectively amend  

the individual citizenship rights guaranteed by state constitutions and the U.S.  
Constitution? The state laws applying the secret ballot, however, are not uniform in their  

treatment of citizens seeking election to either federal or state offices. 

Petitioning for ballot access imposes an arbitrary veto vote by the partisan legislative  
few on the choices allowed for a vote of the entire political body. The vote of the many is  
authoritative only when minimally restrictive uniform standards for candidate access to  

the ballot apply. Minority veto by petition subverts the equality of authority of all.  
Therefor, all ballot access petition laws are illegitimate, unconstitutional, and contradict  
individualist popular sovereignty doctrine upon which the legitimacy claims of all levels  

of American government rest.

The conclusion this paper reaches is: Secret ballot election laws, as presently applied,  
are a sub-rosa amendment of the U.S. Constitution by each of the individual states.  
Hence, there is no constitutionally valid uniform number of signed permissions from 

other citizens for one to seek election to public office in any state. None, except ZERO! 
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The idea of a constitutional republic is easy to grasp. A group of people agree among 
themselves to allow a few among them, within defined substantive and procedural 
limits, to enforce expressly defined restraints upon everyone's individual freedom of 
action. In return all the individuals in the group retain or reserve all other freedom of  
action to themselves. In short, everything which is not expressly regulated or prohibited 
to the people by their own mutual consent is immune to legal control. This, in a nutshell, 
embodies the doctrine known as popular sovereignty as it was widely held at the time of 
the ratification of the U.S. Constitution. 

If, by the operations of government on the people over time, logical inconsistencies or 
logical omissions are discovered, which permit intolerable actions by officials, then 
procedures of amendment may be used to resolve the inconsistency. If amendments are 
not forthcoming or ratified, e.g., the British Parliament refused to amend its practices, 
then people must denounce, renounce and resist that persisting illogical regime and cure 
the constitutional defect for themselves by secession and the institution of new 
arrangements for mutual benefit. The secession ought to be as peaceful as possible. This 
was attempted by the colonists of Great Britain in North America, but violent resistance 
was needed to achieve it.

The end of armed hostilities with Great Britain established the political fact of 
sovereignty of those people in America. Subsequently they set about to negotiate among 
themselves such constitutional arrangements as them deemed tolerable for themselves at 
that time. The great majority of those people would never have contemplated that their 
sovereign powers, once attained, could or should be relinquished completely and 
perpetually.

The first criteria of moral legitimacy for a constitutional document, if it is to have any 
moral legitimacy at all, is internal logical consistency in the document itself. It must be 
comprehensible.  

Constitutional conventions are expressions of the popular sovereignty of  'We, the living' 
at that time. A constitutional convention contemplates a peaceful secession of the people 
from one scheme of government to another. 

The democratic vote, the ballot, is central to republican constitutionalism.

The idea of popular sovereignty applies with maximum rigor at the nexus of private 
rights and government authority – voting, candidacy, the ballot, elections. A document 
cannot become a constitution without a vote signifying consent by somebody. Ideally, a 
plebiscite, or vote of all the adult people, is necessary. However, the U.S. already had a 
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national government under the Articles of Confederation of the United States when the 
new constitution was proposed. It was apparently assumed that a vote of even most of 
the adult people of the states was impractical, or unnecessary, or would establish a 
precedent the framers deemed impolitic. Instead, the votes of delegates (surrogates)in 
conventions of the states was deemed sufficient authority to assume mutual consent.

Fourteen states held conventions.  Seventeen hundred and fifty-three delegates voted in 
these conventions. The aggregate vote was 1173 for and 580 against ratification and no 
state refused to ratify. However, the vote was very close in two states. In New York the 
vote was 30 to 27; and, in Rhode Island it was 34 to 32. Three state conventions were 
unanimous: Delaware, New Jersey and Georgia. The right to vote, to consent or deny 
consent, was established acceptable social practice before the Constitution came into 
effect. If the right to vote had not already existed, there would have been recourse to 
voting to adopt the Constitution. 

To what extent did the ratifying people allow limits on their right to vote under the 
Constitution?

Since the framers of the U.S. Constitution did not propose a uniform national election 
law for the new government, the establishment of election rules was reserved almost 
entirely to the states, or to the people of the states under the Ninth and Tenth 
Amendments. According to Article I, Section 4, of the United States Constitution, the 
authority to regulate the time, place, and manner of federal elections is up to each State, 
unless Congress legislates otherwise. Because the Constitution expressly delegated the 
U.S. Congress the option to regulate the election of federal officers, all the individual 
rights of the Bill of Rights extend to elections regarding the time, place and manner of 
state regulation.

Does the manner of elections extend to the (dis)qualification of candidates? 

At the beginning of the United States the personal elements of qualification for an 
office, i.e., citizenship, age, sex, residency, and in some cases property or servitude, 
were sufficient qualifications or disqualifications for nomination and receive votes for 
all offices. 

The framers clearly defined exclusively the qualifications for President, Vice-President, 
US Senators and US Representatives. The Constitution of the United States does not 
authorize disqualifications on the right of a US citizen to seek political office other than 
citizenship, age and residency. The U.S. Constitution further outlawed a specific type of 
disqualifying condition – religion. “...no religious test shall ever be required as a 
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qualification to any office or public trust under the United States.” (Article VI.) Courts 
have held that the states may not add or subtract from Constitutional qualifications. To 
make an alteration in candidate qualifications would amount to a unilateral amendment 
of the US Constitution by a state. For example, when the manner of election for US 
Senators was changed it required ratification by the states of the 17th Amendment. Any 
change in the qualifications of candidates would also require Constitutional Amendment.

These constitutional qualifications for eligibility to receive votes define the super set of 
the sub set of those after elected who are qualified to continue to serve contingent on 
their behavior during their term. The U.S. Constitution expressly provides that once 
elected, the respective legislative bodies, the House and the Senate, are the sole judges 
of their members to continue in office. Jointly, the legislative bodies determine the 
qualifications of the Executive to continue in office by the procedure of impeachment.

Neither legislatures nor Courts can set aside the peoples' decision in an election by the 
states so long as the states' procedures do not violate the U.S. Constitution. 

The U.S. Constitutional provisions applicable beyond the citizenship, age and residency 
qualifications for candidate access to the ballot implicate the Bill of Rights 
Amendments. The courts logically examine the First Amendment first to secure 
individual rights in elections procedures. In these judicial judgments courts have shown 
contradictory reasoning in understanding the First Amendment's application to 
individual candidates and citizen groups know as political parties. The courts have not 
yet examined the implications of the Ninth and Tenth Amendments to elections.

How elections have evolved under the Constitution.

Private associations or political parties emerged to promote the election of candidates in 
the 19th century. Political parties became affiliations of more or less like-minded 
candidates with their supporters to oppose the election of other candidates. These 
associations or parties adopted 'brand names' and printed ballot papers with candidate 
names, party labels and symbols to aid, sometimes illiterate emigrant, voters to easily 
identify their choices. Access to the ballot (candidate nomination) remained entirely 
unregulated, or only informally regulated, during much of the 19th century.

State governments gradually adopted the Australian or secret ballot in the 1890s which 
prescribed that ballots were to be printed and distributed exclusively by the state 
government. Consequently an official administrative nomination procedure for 
candidates in advance of the election was established for their names to be printed on the 
ballots. With the advent of the secret ballot the states began to, in effect, issue 'licenses' 
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and 'trademarks' for distinctive party labels (names and symbols) to candidates. The 
importance of these party labels served as a pretext to restrict candidate nomination and 
ballot access. What began as purely private names and logos were transformed into 
additional qualifications to appear on ballots. By giving up the expense of printing and 
distributing ballots the people qua candidates ceded control of ballot content to 
incumbent partisan legislators. This was advantageous for incumbent partisans, but 
hazardous to robust political competition. 

This writer contends that all these added state qualifications are beyond those authorized 
by the federal and state constitutions. No U.S. Constitutional amendment authorizing the 
states to add qualifications or disqualifications for candidates in order to administer 
elections by secret ballot has been ratified. 

So by what other constitutional provision or principle can we determine “How Many 
Parties Ought to be on the Ballot?”1  Ballot access law expert Richard Winger deftly 
demolishes most arguments for state restrictions and a defense of those restrictions 
offered by federal judge Richard Posner in the paper cited. 

Yet in his 2006 Election Law Journal article Mr. Winger still contended that “Ballot 
access laws can certainly be too lenient.”2 As Winger points out judges, other than 
Posner, have been reticent to discuss constitutional principles which would guide the 
states in carrying out their concurrent jurisdiction with the Congress to regulate 
elections. If candidates access to the ballot can be too lenient, how does that leniency 
differ from peoples access to ballot to vote? 

I believe the reason for such judicial reticence is that any possible grounds for such 
restraints would be flimsy at best. If universal suffrage for all citizens above the age of 
18 is a constitutionally recognized right, where can one find grounds for a denying a 
universal constitutionally recognized right of candidacy? 

If the courts have repeatedly defended qualification of candidates as exclusive and 
immune to abridgment by state law, then is not that immunity applicable uniformly 
across all the states? 

Lacking any clearly articulated constitutional basis to justify restraining citizen access to 
the ballot as a candidate as well as a voter the courts have ducked the issue of uniformity 
or equal protection. Why?  

1 http://www.jefftrigg.com/files/BallotAccessStudy.pdf
2 I do not know if Mr. Winger still holds this view.  Perhaps subsequent research and analysis since 2006 has altered his 

opinion.
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The most likely reason is that open ballot access for candidates undermines the two-
party duopoly which has been so carefully and cleverly fabricated behind the pretensions 
of administering the secret ballot for a century. Judges are bi-partisans by deeply 
instilled training and personal associations. They are as impartial as precedent and 
accreted precedent allows them to cover their asses amply. It takes real courage for a 
judge to announce the Emperor is butt naked when he is plainly wearing a necktie and 
nothing more.

The rationales for limiting the number of candidates is just as constitutionally specious 
as limiting the number of voters.

There is no constitutionally valid uniform magic number of the signed permissions 
from other citizens for one to seek election to public office. None, except ZERO!

A non-discriminatory state administrative procedure to appear on the ballot could be as 
simple as, some weeks or a few months prior to an election, requesting the person 
nominated to appear and execute an affidavit stating one's name, age, residence, 
citizenship, the office one seeks and, optionally, an affiliation label shared with other 
candidates as political partisans. This procedure would constitute a minimally restrictive  
administrative procedure for secret ballot election of candidates to public office. This 
procedure, or something very similar to it, was actually the practice in the State of 
Oklahoma from 1907 statehood until 1913. It complied with both the State and U.S. 
Constitutions. It worked then. It would work today.

But for reasons other than administrative efficiency, ballot access (nominating 
procedures) qualifications became increasingly more complex and more stringent later 
in the 20th century in Oklahoma and other states.  Direct taxes on nomination took the 
form of filing fees. Indirect taxation on nomination took the form of requiring 
expenditures to print and circulate petitions to gather significant numbers of signatures 
from carefully defined groups of citizens. These complexities added further potential 
expense in the form of litigation costs to defend the sufficiency and validity of the 
petitions. It may seem ironic that Oklahoma which in 1907 had a minimally restrictive 
procedure for ballot access has since 1974 arguably the maximally restrictive procedure. 

The function of state administration of the secret ballot is to secure a result that is free 
and fair to all potential voters and all potential candidates. It is not constitutional to 
subvert the principles of popular sovereignty embodied in the Bill of Rights3 under the 

3 http://www.tenthamendmentcenter.com/wp-content/uploads/2009/07/original-meaning-of-an-omission.pdf  
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guise of administrative 'compelling interest' in minutiae. 

In the 21st century U.S. citizens seeking public office have an array of state restrictions 
beyond those specified in the U.S. and state constitutions. No amendment to U.S. 
Constitution, nor in most cases amendments to state constitutions, have been ratified to 
legitimize these additional qualifications. Some writers, like the author, contend that a 
citizen's right to candidacy is a reserved right of the people under not only the First  
Amendment but also the 9th and 10th  Amendments of the Bill of Rights provisions of the  
U.S. Constitution. The rights expressly stated in First Amendment are an exemplary  
subset of rights implied by the super set of rights reserved to the people, or the states,  
by the Tenth Amendment.

Why do these voting restrictions continue in the 21st century?

Ballot access qualifications beyond those in the U.S. and state constitutions are set by 
the state legislators who are incumbent members of the parties that have dominated the 
legislatures for over century. To rule out the possibility that alternative candidates can 
prevent a clear (majority) victory by either of the dominant parties, the legislators 
imposed additional non-administrative qualifications for ballot access to practically 
excluded any third party candidates and substantially suppress non-partisan candidates 
in many states. These restrictions establish significant inequalities between major 
dominant and minor parties. As evidence for this consider: 

"Our results indicate that ballot access requirements as used in most U.S. states can be 
highly effective in reducing the degree of  electoral competition faced by major party 
candidates. This finding, in turn, suggests...it is plausible to assume that stakes of 
powerful players in the political arena are directly affected by the design of certain 
institutions. Hence, the empirical evidence presented in this study strongly suggests to 
understand political institutions as being subject to strategic choice of influential actors 
such as governments and legislatures."  - Drometer, Marcus und Rincke, Johannes: The 
impact of ballot access restrictions on electoral competition: Evidence from a natural 
experiment; Munich Discussion Paper No. 2008-7, Department of Economics,  
University of Munich 
 http://epub.ub.uni-muenchen.de/2922/2/Ohio_Drometer_Rincke2008.pdf

Since “political institutions are chosen by individuals and are not randomly assigned to 
countries and societies”4, one may reasonably concluded that the choice of electoral 

4 Drometer, M., and J. Rincke (2008): "The Design of Political Institutions: Electoral Competition and 
the Choice of Ballot Access Restrictions in the United States", CESIFO WORKING PAPER NO. 
2406, CATEGORY 2: PUBLIC CHOICE, SEPTEMBER 2008
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rules is the outcome of the strategic choices of political elites to maintain dominance. 
The alteration of those rules is employed to prevent immediate political consequences 
arising from serious social unrest. 

“Recent empirical work shows that these requirements have strong deterrent effects on 
third party and independent candidates: Ansolabehere and Gerber (1996) and that higher 
filing fees increase the frequency of uncontested races and decrease the frequency of 
retirements in congressional elections. In the same vein, Stratmann (2005) demonstrates 
that filing fees deter third party candidates in state level Lower House elections.” 5 

“...our results reveal that an important institution governing the degree of electoral 
competition and minority representation in the U.S., namely petition requirements for 
third-party and independent candidates, is endogenously determined. In fact, the 
evidence reported here suggests that state policy makers have been actively engaged in 
re-designing ballot access regulations. The impact of electoral competition on the design 
of ballot access rules is strong, and the direction is as expected: the more minor-party 
and independent candidates appear on the ballot, the more restrictive are, on average, the 
requirements to get ballot access. Based on the evidence reported here, it appears that 
the major parties have consistently used their power to frame political institutions in a 
way that protects their position as incumbents in a setting of duopolistic political 
competition.”6

When people have few complaints with governing elites no significant barriers to the 
ballot are needed. Significant challengers simply do not arise. When people are 
seriously dissatisfied challengers do arise. Elites respond by raising barriers to the ballot. 
After the crisis passes the barriers remain high unless elites make a strategic calculation 
to reduce them when they are challenged in the courts. In some instances courts trim 
back legislative zealotry. But because the concept of 'compelling' state (partisan 
incumbent) interest remains unchecked, entrenched elites repair their barricades with 
new improvised regulations. 

Candidate barriers to ballot access do not seem well understood by voters. Candidate 
barriers are a strategic tool used by elites to dilute and deflect popular influence on 
public policy through elections.  Why would dominant parties explain to the people how 
they are being manipulated to keep those parties entrenched in dominance?

It is unclear the extent that public dissent to elite policy preferences, historically 
expressed through the ballot, but now deflected by candidate access restrictions, has 

5 ibid
6 ibid
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channeled popular grievances into professional lobbying, 'non-partisan' advocacy 
groups, the politicization of religious organizations, and other dissipative activities. Such 
dissipative channelization from the ballot may have also augmented the drive for more 
government political regulation of private political rights.7 Under unconstitutional 
regulation accountability to citizens is trivialized or lost. Consequently such 
undemocratic and anti-republican barriers are directly implicated in a decline in citizens 
belief in the legitimacy of political institutions.  

The dissipation or deflection of citizen frustration with incumbent targets on the ballot 
may be leading to a generalized loss of institutional legitimacy. Citizens conclude that 
elections don't really matter.  Bad elections lead to arrogant legislators which leads to 
bad laws. Bad laws leads to loss of institutional credibility. Loss of institutional 
credibility leads to political disintegration. Ultimately revolutions are endogenously 
determined by ruling elites. They bring them on themselves even when populations are 
slow to resort to rebellion. It took many years to spark the secession of the American 
colonies from Great Britain. 

Some voters and candidates have attempted to resist the process of disintegration as the 
elites insulated themselves from the people. They have appealed to the legislatures and 
to the courts to recover the exercise of their inherent and reserved rights from 
establishment oligarchy and their entrenched partisans in government. Over-reaching 
elites destabilize republics.

Candidates and their parties have much more actively challenged restrictions on the 
citizens right to access the ballot since the 1968 Williams v Rhodes decision by the U.S. 
Supreme Court. For example, the Libertarian Party has been in the forefront challenging 
ballot access restraints in the state and federal courts since its founding in 1971. 

In February 2010 Richard Winger published a table in Ballot Access News showing 
cases won by independent and alternative parties since 1968.8 The alternative parties 
prevailed in 286 cases. The Libertarian Party won 54 cases, Socialist Workers 28, Green 
Party 15, New Alliance 12, Communist 11, Peoples Party (and affiliates) 8, Constitution 
Party 7, American Party/American Independence Party 7, Citizens Party 6. Other parties 
won five or few of their suits. The Winger Table shows the decade in which the most 
cases were won was the 1980s with 83, the 1970s with 66, 2000s with 49, 1990s with 
45, and in the 1960s only 13 cases were won. “The fact the 1970s and 1980s had the 
most wins does not mean that ballot access wins since then have been harder to win. 
Instead, it is a reflection that many bad ballot access laws were eliminated by the courts 

7 Regulation of campaign finance and political candidate debates are examples.
8 http://www.ballot-access.org/2010/020110.html#6
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in the 1970s and the 1980s, so there aren't as many targets remaining as they(sic) were 
thirty years ago.” 

By the backed-off standards set by the courts since 1968 this is true. Nonetheless, the 
courts have steadfastly upheld the doctrine that legislatures have a 'compelling interest' 
in keeping candidates off the ballot with administrative qualifications so long as those 
barriers are not “invidious”. The courts have never held that the individual citizen's right 
to vote entails a free choice of candidates from which to choose. The courts do not find a 
right to candidacy mentioned in the U.S. Constitution because of an apparently sectarian 
prejudice against the Ninth and Tenth Amendments. Instead the courts deem candidacy 
is a “privilege” bestowed by the “in parties” of state legislatures analogous to a de facto 
temporary title of nobility. Of course titles of nobility temporary or not are expressly 
banned by the U.S. Constitution. 

The popular sovereignty view that candidates are simply citizens exercising a right 
inherently and implicitly reserved to them under the Constitution seems anathema to 
jurists. Instead judges have sought to temper the partisan arrogance and insecurity of 
state legislators with ambiguous concepts of 'compelling interest' (green light) on the 
one hand and 'invidious' discrimination (red light) on the other hand. 

In Williams v Rhodes (1968) the U.S. Supreme Court implicitly adopted a confused 
anti-popular sovereignty doctrine of political parties. The Court accepted Ohio 
construing individual private citizens in voluntary associations as if they are pseudo-
corporations – public utilities - created for regulation by the state. As pseudo-corporate 
utilities they are conceived as a necessary monopoly for manufacturing candidates like 
chicken eggs for public consumption on election day. Candidates are then excreted into 
public office. This is deemed 'stability'. The stability of caged animals. 

Independent competition against a public utility party means, from the corporate utility 
point of view, that the independent production of candidates must be unfit to exercise the 
“privilege” of political participation. The incumbent dominated parties label citizen 
candidates a nuisance or frivolity which incumbents must carefully monitor, harass and 
encumber as much as they can with plausible deniability of anti-constitutional intent. 

This writer submits the doctrine of public utility partisan politics is contrary to the 
ideology of popular sovereignty expressed in the U.S. Constitution at the time of its 
ratification. The citizens of that time chose candidates from among themselves without 
state regulation of any kind.  Each individual was sovereign to use standards of 
suitability he saw fit to either be a candidate or defer to another person as a candidate. 
Political officials did not disqualify candidates on non-constitutional grounds. Election 
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was only the formal procedure at which a binding choice was made. The individual was 
free to change his mind and shift his intention for whom to ballot at any time until he 
actually cast his ballot. The citizen was able to self-nominate even just before ballots 
were cast. Elections were accepted as definitive and there were no political parties at all. 
There were just individual citizens voting for individual citizens. 

American political parties are at least three different entities. First, the transitory but 
authoritative, party of voters. Only those people who vote on election day effectively 
constitute what we customarily call a ‘political party’. And more precisely, a person 
seeking election to public office is an effective “official” candidate only at the point of 
decision by the voters on election day. Before an election the person seeking office is 
just another citizen exercising free speech prominently.

I derive this proposition as an implication of public choice theory described by James N. 
Buchanan as I understand him.

Voters do not actually become constituent members of a “party” in a primary sense of 
the term 'party' until they cast an irrevocable vote for a specific candidate. This is the 
sole and unique act which reveals “partisanship” in any sense which is decisive to the 
government. It is sometimes said that partisan voters 'cross-over' and vote for the 
candidate of another party in an election. This not accurate.  A vote formally establishes 
one's partisan affiliation not what one characterizes oneself as informally at all other 
times. A few people are admitted (elected) to the government as officials because many 
people actually voted for them. American political partisans in the primary sense have 
become increasingly 'agnostic' partisans since WW II. Americans still vote, but they are 
voting more reluctantly and under a not-so-subtle form of duress. The ballot conveys 
little or no sense of civic empowerment or responsibility.

Everything that people do as a ‘political’ association is ‘unofficial’ activity in it that has 
no necessary nor direct connection to each person’s individual act of decision on 
election day when one votes. Popular sovereignty within a republic is revealed by the 
people who vote when they vote. All political parties, when their candidates appear on 
the ballot, in this sense are popular sovereignty parties – when able to vote freely for 
candidates freely offered. 

Those who are not allowed to vote or seek office have been stripped of a right inherent  
in republican citizenship. Nevertheless, these persons still have sovereignty. They  
simply have no functional opportunity for representation within the republic. 

By way of illustration, suppose that everyone anticipates that an election will be held on 
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November 2012. People act with that expectation. Campaigns are waged, money is 
raised and spent, people form intentions to vote for one candidate or another. The only 
thing remaining is the actual voting – the cost of decision will be imposed and the 
consequences of decision revealed when those votes are honestly counted. All the people 
who wish to do so seek office and vote and then go back to do the business of actually 
making a society function once the votes have been cast.

After, and as a consequence of, people voting for candidates with a common label a few 
people associate on a more permanent basis – informally or more formally a party 
organization – to influence voters in the future. This a political party in a secondary 
sense. They can function prospectively even though none of their candidates were 
elected.

Finally there are, if elected, persons holding government authority who act more or less 
in concert to sustain their influence and control of the government. This a political party 
in a tertiary sense. Partisans with potential and active coercive power of the government. 
These public officials are the people for whom constitutions were designed to restrain.  

This is how parties, in all three senses, emerged in the earliest days of the United States.

As the government began to function under the Constitution individuals who had been 
elected began to make decisions with the force of law to which many other citizens 
objected. The first unpopular act was the Bank of the United States. The Alien and 
Sedition Acts further aroused opposition among the people and the second American 
political party, the Democratic-Republican Party, arose around a candidate, Thomas 
Jefferson, in opposition to the centralizing incumbents know as Federalists. 

The logical necessity of individualist popular sovereignty.

To demonstrate the logical necessity of popular sovereignty within the electoral 
procedures consistent with the U.S. Constitution, let us consider an election without any 
predetermined candidates.  

Without a candidate the voter has no one to vote for – except oneself – but writing-in 
oneself is self-nomination.  Self-nomination simultaneous with casting a vote. A primal 
instance of the exercise of popular sovereignty. Write-in voting is often prohibited today; 
and, where permitted, often nullified because write-in nomination-votes are not counted. 
Perhaps ignoring write-in nomination-votes stems from a rooted incumbent partisan 
prejudice that citizens must not be encouraged to think of voting and candidacy with 
self-nomination by write-in as logically inseparable. The write-in nomination-vote 
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directly implicates republican popular sovereignty. 

The implication of the write-in is that a candidate is a sovereign voting citizen making a 
nomination independent of any other voting citizen. This implication challenges the 
doctrine of the collective corporatist. What if everyone cast a write-in ballot for 
themselves? There would be no winner, no plurality, no majority. No mythical corporate 
party with an authoritative “majority mandate of heaven” to rule. The effect of such an 
election of self-nominated candidates would be tantamount to a recall of sovereignty 
back to the people as individuals. Secession! Anarchy! The jig is up!

Have no fear. The actual probability of a unanimous nullification election by self-
nominating voters with each voter voting for himself is about as mathematically 
probable as those nearly unanimous elections of one person or party in dictatorships. 
The latter is clearly a sham, the former is simply very remote probability. 

Free, fair and open candidacy elections serve a purpose beyond selecting office-holders. 
Elections evidence some iota of continuing general assent to the constitutional regime of 
popular sovereignty.  In many countries people boycott elections when they regard the 
basis of government as illegitimate. Suppressing candidates is a government abetting its 
own de-legitimation. 

The inherent popular sovereignty doctrine embodied in the U.S. and state constitutions is 
often construed by its detractors as analogous to a singular miracle. “One and done” so 
to speak. It's a kick-off that can never be repeated. If it were repeatable, the State would 
not seem to a perpetual game. The players must never be driven from the field by the 
spectators. If at all possible the cheerleaders must drown out the boos of the audience.

The opinion of many contemporary democratic theorists is that one initial 'ratifying' vote 
is all that is needed to create an immortal indivisible state. These theorists hold that 
popular individual sovereignty, if it ever existed at all, is totally and immaculately 
extinguished by a singular original ratifying act. An act that indentures not just those 
individuals who do it.  It also binds their posterity in perpetuity. Thereafter all future 
votes are not re-ratifying consent, they are just subsidiary decisions about particulars 
like who gets to fill the seats of power. This doctrine was not always dominant - not 
even as recently as a century ago. If it were, then how does one explain, for example, the 
provision of the 1907 Oklahoma Constitution requiring the people to re-visit the issue of 
creating a constitution at least once very twenty years? Is that not an act of popular 
sovereignty? Those who drafted and adopted that constitution must have been infested 
with popular sovereignty doctrine as a condition that cannot transcend the passage of 
generations. Those living today are considered as sovereign as the those living in past 
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times.

The application of the doctrine of popular sovereignty receives particular emphasis in 
American history, notes historian Christian G. Fritz's American Sovereigns: The People 
and America's Constitutional Tradition Before the Civil War, a study of the early history 
of American constitutionalism.[4] In describing how Americans attempted to apply this 
doctrine prior to the territorial struggle over slavery that led to the Civil War, political 
scientist Donald S. Lutz noted the variety of American applications:

To speak of popular sovereignty is to place ultimate authority in the people. There are a 
variety of ways in which sovereignty may be expressed. It may be immediate in the sense 
that the people make the law themselves, or mediated through representatives who are 
subject to election and recall; it may be ultimate in the sense that the people have a negative 
or veto over legislation, or it may be something much less dramatic. In short, popular 
sovereignty covers a multitude of institutional possibilities. In each case, however, popular 
sovereignty assumes the existence of some form of popular consent, and it is for this reason 
that every definition of republican government implies a theory of consent.
—[5]

The American Revolution marked a departure in the concept of popular sovereignty as it had 
been discussed and employed in the European historical context. With their Revolution, 
Americans substituted the sovereignty in the person of King George III, with a collective s
overeign—composed of the people. Thenceforth, American revolutionaries by and large agreed 
and were committed to the principle that governments were legitimate only if they rested on 
popular sovereignty – that is, the sovereignty of the people. [6] This idea—often linked with the 
notion of the consent of the governed—was not invented by the American revolutionaries. 
Rather, the consent of the governed and the idea of the people as a sovereign had clear 17th and 
18th century intellectual roots in English history. [7]

Today governments at all levels in the U.S. continue to flaunt the constitutional 
provisions for candidate qualifications. What are the redresses open to the citizens? 
Most options are obvious and the obvious ones have proven mostly useless. Petitioning 
or lobbying the legislators yields meager relief. Petitioning the courts yields occasional 
relief but it is tightly constrained by dogmatic precedents. Constitutional amendment by 
initiative is theoretically possible in a few states, but still not immune to supreme 
judicial interpretation. The ultimate sanction of the citizenry is secession. One may 
conclude as did the American colonists that any regime which demands obedience 
without the actual, regular consent of the people in free, fair and open elections of their 
representatives is tyrannical. 

The last refuge of proponents of the status quo is that, in a nation as large as the United 
States elections are such massive and complex logistical exercises which are so fraught 
with the possibility of error and voter befuddlement, practical expediency (entrenched 
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self-interest) must over-ride legal theory and historical precedent.  

The first argument for expediency (entrenchment) trumping principle is that ballot space 
is such a scare commodity that it must be rationed to exclude some candidates in order 
to administer a secret ballot election. Of course, no one would argue for a ballot the 
length of Atlas Shrugged. But it is technically possible to accommodate very long lists 
of candidates.  

Another argument for expediency (entrenchment) is that very long lists of candidates 
with votes scattered all across the ballot for dozens or more candidates for each office 
would cause interminable election disputes and delays. 

The primary argument put forward by States for restricting ballot access in the general 
election has been the premise that setting ballot access criteria too low would result in 
numerous candidates on the ballot. This is deemed adverse to the interest of ...the 
voters(or entrenched office holders). Voters lacking sufficient information or intelligence 
to evaluate these numerous candidates would be confused into splitting their votes even 
though they would appear as similar-minded voters if only they had fewer choices. With 
plurality voting, allowing  more than two candidates on the ballot (entrenchment) splits 
the vote of the assumed synthetic majority of 'like-minded' voters and throws the race to 
a candidate a majority dislikes. This argument would also apply to partisan primary 
elections with multiple candidates. But partisan primary voters are deemed to somehow 
have sufficient information and intelligence to avoid splitting their votes so that the 
assumed synthetic majority of like-mined partisan voters do not throw the race to a 
candidate a majority of those partisans dislike. Another miracle! So, is one supposed to 
infer from this argument that primary voters are better informed and/or smarter than 
general election voters even when they are the same voters?  Many primary elections 
have six, eight, ten or more candidates on the ballot. Apparently voter focus is almost 
utterly diffused by voting in a primary which leaves them so befuddled they cannot vote 
intelligently in the general election. I suppose only those who skip primary elections 
conserve their meager ability to evaluate multiple candidates in a general election. If this 
were really so, then the judgment of Independent voters who eschew partisan primaries 
would be exemplary. Voting studies do not support this contention, so maybe it just more 
sophistry to support entrenchment of two parties and the occasional independent 
candidate.

Another argument for expediency is that all but two, or at most three, candidates must be 
excluded so that “moderates” are favored over “immoderate” candidates. Apparently 
“immoderate” voters must not be allowed a free choice. Strict ballot access petitioning 
laws are supposed to make it difficult for immoderate candidates to get on the ballot, 
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since the assumed few people would want to sign their petitions and those who willing 
sign would be difficult to locate. Sovereign choice is something only the “moderate” 
deserve. 

Moderationists argue that allowing only two candidates on the ballot insures that at least 
the worst one of two candidates is never elected. This is a tautology. It is true no matter 
how badly the voters regard both candidates. Those who may boycott such an election 
must be 'extremists' who demand less abysmal candidates. Not all people qualified to 
vote who abstain are apolitical or apathetic 'non-sovereigns'. The moderate candidate 
elected by the median voter may well be a mediocrity. The performance of legislatures 
dominated by just two parties suggest moderate mediocrity reigns unchallenged.
Many other objections rely on the procedures of mandatory primary partisan elections.

• If a third party could get enough votes to win an election, then voters who would support the 
nominee could infiltrate one of the two parties by registering as members, and force a win in 
that party's primary. However, pulling this off would take considerable coordination on the part 
of the supporting voters, especially if half of them preferred to infiltrate the other major party or 
remain independent. It would also depend on the rules of the major party for how people may 
become candidates in their primary, and which registered members may vote in the primary. 

What is to prevent the more numerous two dominant parties from infiltrating the smaller 
third party to knock off its 'winning' general election candidate in a primary? If a third 
party is so numerous that it has voters to spare to infiltrate one or both of the other 
parties, then it is likely to win the general election regardless. How can anyone know the 
better third party candidate will win in the general election before the primary elections?

• There is a one person one vote mandate. If voters could vote in a primary for one candidate, and 
then sign a petition for another candidate, this would violate that mandate. Some voters might 
sign a petition for the candidate they want, and then vote in the primary for the candidate who 
would be easier to beat. Since primary votes are anonymous, party officials cannot remove that 
voter's vote after it is caste, the only remedy is to strike the voter's signature on the petition. As 
for signatures not counting if a voter later votes in a primary, that could be reformed since the 
political party would know in advance about the signatures if they are filed in time. 

This last objection to open multi-candidate access ignores that information may come to 
the primary voter before or after the election which the voter thinks justifies changing 
their choice. Allowing a party to strike a voter's signature from a petition signed before a 
primary election after the primary nullifies the sovereignty of the voter to act on all 
available information. It would, in effect, dumb down the pool of voters. Striking a 
voter's signature from a petition certainly constitutes 'raiding'.

• Sore loser laws, where a candidate who loses in a primary may not then run as an independent 

16



candidate in that same election, stem from contract laws. Similar minded candidates run in the 
same primary with the contract that the losers will drop out of the race and support the winner 
so that they do not split the votes of similar minded voters and cause the other party's nominee 
to win with 40% of the vote. The need for primaries is primarily because of plurality voting, 
whose rules state that the candidate receiving the most votes wins, even if not a majority.9 

Sore loser laws based on contract theory must establish the property right basis for 
alienating a candidate's right of self-nomination. This is a murky doctrine in election 
theory suggesting parties are public utilities and primary elections screen out 'defective' 
candidate products before the ultimate 'consumer-voter' can make their own evaluation 
in a general election.  

A more plausible hypothesis is that sore loser laws are an element of a de facto state 
licensing system of conducting elections for private associations to maintain monopoly 
privileges for those associations by punishing members for violation of their internal 
rules on the associations' behalf. This is further evidence in support of this writer's thesis 
that the dominant American political parties are entrenched as quasi-corporate 
public utilities to suppress competition from the citizens for representation in the 
government.  

Consider the qualifications set by the State of Oregon to obtain and maintain a 'license' 
to appear on the ballot as a 'minor' political party: 

To establish a minor political party, an affiliation of voters must file a petition  
containing the signatures of a number of active registered voters equal to at least  
1.5% of the total number of votes cast in the electoral district for Governor at the  
most recent election at which a Governor was elected to a term of four years. In  
2010, the number of valid signatures needed to form a statewide minor party is  
20,693. 
It is virtually universal for states to demand a petition signed by a number of 
voters based on a percentage of the most recent vote total for the highest state-
wide office (Governor). This is the case even for candidates of a minor party who 
only want to appear on the ballot for a lesser office like State House 
Representative. The vote totals for a Governor are almost always higher than the 
vote totals for the election for State Representative in that electoral district. 
Oregon is less restrictive than many states in requiring 1.5% of the total votes. 
Furthermore, the majority of states require that minor parties get a statewide 
'license' even though as a new party they may have only a few candidates seeking 
office at any level.

9 http://en.wikipedia.org/wiki/Ballot_access#Justification_of_ballot_access_laws_by_two_party_supporters
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The completed petition must be filed no later than 2 years following the date the  
prospective petition is filed. Once a completed petition is filed with the required  
signatures of electors to establish a minor political party, the minor political  
party may nominate candidates for any partisan office within the electoral district  
in which the party is established.
All political parties must be formed with the Secretary of State, even if only  
formed to nominate candidates for a county or legislative district. 

Oregon is also less restrictive than most states in making the petitioning period two 
years. Generally the petitioning period in other states is one year. In the past it was much 
shorter in many states.

A minor political party can maintain its status in either of the following two ways  
by:

• achieving a party registration of a number of electors equal to at least .5% 
of the total number of registered electors in this state (at any time from the  
date of the next primary election and ending on the 90th day before the next  
general election) 

• or 
• receiving at the general election, for any one of its candidates for public  

office in the electoral district, at least 1% of the total votes cast in the 
electoral district for all candidates for any single partisan state office to be  
voted upon in the state at large and achieving a party registration of a 
number of electors equal to at least .1% of the total votes cast in the state  
or electoral district for all candidates for Governor at the most recent  
election at which a candidate for Governor was elected to a full term (e.g.  
for statewide minor parties, .001 x 1,379,475 = 1,380 voters based on votes  
cast in the 2006 General Election)10

It is also universal to require minor parties to meet some minimum vote total to maintain 
its 'license' to appear on the ballot in a future election without having the petition again. 
It clear that these laws are intended to hasten the natural death of a political party which 
would occur when at least two candidates do not want affiliate with its label. The 
minimums set by Oregon are also among the least restrictive among the states. However 
the restrictions still resemble the barriers to entry that states impose to maintain public 
utility monopolies and abrogate popular sovereignty.

10 http://www.sos.state.or.us/elections/publications/state_candidate_minor/status.html
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The State of Oklahoma is far more restrictive than Oregon for example. Oklahoma law 
as of February of 2010 stated:

§261107.  Recognized political parties.
Recognized political parties shall include parties whose candidates' names appeared on the General 
Election ballot in 1974, and those parties which shall be formed according to law.

Laws 1974, c. 153, § 1107, operative Jan. 1, 1975.  

§26-1-108.  Formation of new political parties.

A group of persons may form a recognized political party at any time except during the period between 
June 1 and November 15 of any even numbered year if the following procedure is observed:

1.  Notice of intent to form a recognized political party must be filed in writing with the Secretary of 
the State Election Board at any time except during the period between March 1 and November 15 of 
any even numbered year.

2.  After such notice is filed, petitions seeking recognition of a political party, in a form to be prescribed 
by the Secretary of the State Election Board, shall be filed with such Secretary, bearing the signatures 
of registered voters equal to at least five percent (5%) of the total votes cast in the last General 
Election either for Governor or for electors for President and Vice President.  Each page of such 
petitions must contain the names of registered voters from a single county.  Petitions may be circulated 
a maximum of one (1) year after notice is filed, provided that petitions shall be filed with such 
Secretary no later than May 1 of an even numbered year.  Such petitions shall not be circulated between 
May 1 and November 15 of any even numbered year.

3.  Within thirty (30) days after receipt of such petitions, the State Election Board shall determine the 
sufficiency of such petitions.  If such Board determines there are a sufficient number of valid signatures 
of registered voters, the party becomes recognized under the laws of the State of Oklahoma with all 
rights and obligations accruing thereto.

Added by Laws 1974, c. 153, § 1-108, operative Jan. 1, 1975.  Amended by Laws 1985, c. 269, § 1; 
Laws 2003, c. 485, § 1; Laws 2004, c. 53, § 6, emerg. eff. April 1, 2004.

§26-1-109.  Party ceases to be recognized.

A.  Any recognized political party whose nominee for Governor or nominees for electors for 
President and Vice President fail to receive at least ten percent (10%) of the total votes cast for 
said offices in any General Election shall cease to be a recognized political party.  Said party may 
regain recognition only by following the procedure prescribed for formation of new political 
parties.  The State Election Board shall proclaim the fact of a party's failure to receive a sufficient 
number of votes and shall order that said party cease to be recognized.

B.  Any recognized political party that ceases to be recognized under provisions of this section shall be 
designated as a political organization.  Such political organization designation shall terminate four (4) 
years from the date that the political party ceases to be recognized or when the political organization 
regains recognition as a political party, whichever is earlier.
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Added by Laws 1974, c. 153, § 1-109, operative Jan. 1, 1975.  Amended by Laws 1999, c. 88, § 1, 
emerg. eff. April 13, 1999.

§26-1-110.  Changes in party affiliation.

A.  The Secretary of the State Election Board shall, within sixty (60) days after such proclamation by 
the State Election Board, change to Independent the party affiliation in the Oklahoma Election 
Management System of each registered voter of a political party which ceases to be a recognized 
political party.

B.  The Secretary of the State Election Board shall change to Independent the party affiliation in the 
Oklahoma Election Management System of each registered voter of a political organization which 
ceases to be a political organization.

Added by Laws 1974, c. 153, § 1-110, operative Jan. 1, 1975.  Amended by Laws 1990, c. 331, § 1, eff. 
July 1, 1990; Laws 1999, c. 88, § 2, emerg. eff. April 13, 1999; Laws 2000, c. 358, § 2, eff. July 1, 
2000.11

Clearly the costs of obtaining a ballot license for new partisan candidates are much 
higher in Oklahoma (five percent means about 73,000 signatures) than Oregon (about 
21,000 signatures). In addition, the risk having that license taken away is much greater 
because the candidate for Governor or Presidential Electors must poll at least 10% of the 
votes in Oklahoma compared with only 1% in Oregon. The Oklahoma rule would apply 
even if a party elected two or three or ten members in the state legislature or some 
statewide elective office. In addition, when a party loses its ballot license all the voters 
registered with that party will lose their registered affiliation with that party as well even 
if that voter is also holding elective state office. 
Advocates of ballot licensing restrictions have argued that it channels voters to elect 
moderate legislators. If that were the case, then by comparing Oregon ballot law with 
Oklahoma ballot we would expect to see a legislature in Oklahoma more moderate than 
in Oregon. Evidence to support this contention seems scant. 
To the contrary, the severity of ballot access barriers in Oklahoma suggest a less 
moderate body of legislators than Oregon. The severity of the restrictions in Oklahoma 
suggest that the intent of legislators goes beyond effective duopoly partisan 
entrenchment because less onerous barriers in other states are sufficient to accomplish 
that objective. Indeed Oklahoma legislators and judges give the appearance of 
conducting a political pogrom against alternative parties. They appear biased to the 
extent that they want to stamp out citizen dissent from the duopoly as political heresy.
The history of the escalation in 1974 from a five thousand petition signature barrier 
which had stood for fifty years to a barrier of over seventy thousand today and which 
remains long after the 1968 presidential election in Oklahoma when Gov. George 

11 http://law.justia.com/oklahoma/codes/os26.html
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Wallace's American Party won twenty percent of the vote indicates something more at 
work than cold political calculation. The 1968 event was a traumatic shock to the 
allegedly moderate Oklahoma political elite. Thirty-six years later the candidate of 1968 
is dead, the American Party is defunct, and contemporary alternative parties active in 
Oklahoma – Libertarian, Green and Constitutional – have no connection with the voters 
who appear to have insulted the entrenched political establishment of 1968. In fact, no 
one in the Oklahoma legislature today is an incumbent from the 1968 -1974 legislature. 
But the ballot barriers are aggressively defended by current political elites.  Severe 
barriers to the ballot in Oklahoma have become an article of zealous political faith in 
both entrenched parties. 
Political parties in the primary sense are ephemeral private groups because elections are 
episodic. In the primary sense parties have no political authority until individuals 
congregate to reveal the parties at the polls by actual balloting. Then the parties vanish 
when the voters decisions have been revealed. Nevertheless, the government asserts the 
necessity to regulate these individuals on the assumption that individuals belong to 
parties that actually exist before and after election day in the same sense that the parties 
existed on election day. Only in the tertiary sense of partisans elected to public office 
does a party have continuing authority after the election. And history has shown that 
those third-degree partisans can and will abuse their authority to advance and entrench 
themselves. 

In a system of minimally restrictive candidate ballot access ALL parties would be 
'knocked-off' the ballot after each election. This would not change voters affiliations. It 
would not destroy party organizations. It would not keep elected partisan public officials 
from pursuing their goals. No parties would get 'seeded' on the ballot indefinitely. After 
all, when the ballots have been cast the party of voters in the primary sense discussed 
above becomes dormant. The secondary and tertiary parties activities are irrelevant to 
having a reserved label on the ballot. 

***
State election laws frequently include provisions which may be used in combination to 
exclude candidates by setting them to be in violation of one provision if they comply 
with another provision. A recent example is the use by a state's fusion and 'sore loser' 
provisions to exclude a candidate of an alternative party from the ballot.
The contention that ballot access restrictions that serve to entrench a two-party duopoly 
promotes 'moderate' candidates and a 'fusion' of disparate ideologies and preferences do 
not hold, it seems, when applied to a fusion of alternative parties and candidates. Only 
seven states have laws to allow fusion candidates. A fusion candidate is one who seeks 
the nomination of two or more separate parties in the same election for the same office. 
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How this kind of coalition politics outside of the entrenched parties may be used against 
alternative parties can be seen in the case of South Carolina Green Party v South 
Caroline Election Commission. 
“South Carolina law allows a candidate for non-presidential public office to run 
simultaneously for the nomination of more than one political party. A candidate who 
secures more than one nomination appears more than once on the general-election 
ballot, and all votes cast for that candidate are aggregated when determining the 
winner.”12

“The Green Party nominated Eugene Platt for state legislature on May 3, 2008, at a 
convention. The next month, Platt was defeated for the Democratic Party nomination for 
the same seat. South Carolina permits fusion, so Platt had been hoping to be the nominee 
of both parties in November. Because he lost the Democratic nomination in June, the 
Green Party nomination was considered void by the state, and Platt was omitted from 
the November ballot entirely.”13 Richard Winger asked, “One wonders, what is the 
purpose of South Carolina’s fusion law, if not to encourage (rather than discourage) 
candidates from trying to use it.”14 
The South Carolina argues that Platt knew the state 'sore loser' provision placed him in 
jeopardy of losing his Green Party nomination by running in the Democratic primary, 
and if he wanted to guarantee his Green Party nomination he should have avoided 
seeking the Democratic nomination. Ever hear the phrase 'Catch-22'?
At this time the case is pending in the U.S. Court of Appeals. But another case arose 
from this same election controversy and it is pending before the South Carolina Supreme 
Court. This state case involves mandated party loyalty oaths. “On January 6,[2010] the 
South Carolina Supreme Court will hear Tempel v Platt, a case involving the Green 
Party’s attempt to place Eugene Platt on the November 2008 ballot as its candidate for 
the State House of Representatives, 115th district. The Green Party had nominated Platt 
by convention. Afterwards, that same year, Platt had run in the Democratic primary for 
that same seat (in June) and lost that primary.
The Democratic Party of South Carolina had then sued Platt, saying that by trying to be 
the Green Party nominee in November 2008, he was violating a pledged he signed when 
he entered the Democratic primary. The pledge, which is in section 7-11-210 of the 
election law, says if someone who lost a fight for a party nomination still tries to run for 
the same seat in November some other way, 'the chairman of the party which held the 
primary shall forthwith institute an action in a court of competent jurisdiction for an 

12 http://www.ballot-access.org/2009/019-Appellants-Brief.pdf
13 http://www.ballot-access.org/2009/11/17/south-carolina-files-brief-in-opposition-to-green-party-arguments-in-ballot-

access-case/
14 ibid
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order enjoining the person from so offering or campaigning in the general election.' “15

But the disqualification of a candidate by South Carolina for violation of a party loyalty 
oath appears to apply only if a loser in a primary attempts to run as a write-in candidate 
for the same office in the subsequent general election. Platt did not attempt a write-in 
campaign in 2008. 
Oh, the tangled webs weaved when entrenched parties seek to deceive and subvert the 
popular sovereignty of the citizens as voters and as candidates. 
There is no constitutionally valid uniform “magic” number of the signed permissions 
from other citizens for one to seek election to public office. None - except ZERO!

***
Whatever the constraints on general consent manifest by balloting, the principle is clear: 
the freedom of individuals must be minimally restricted by the procedures of  
administering elections.  The efficacy and the authenticity of consent - between the 
ultimate governors, the people as individuals – with their temporary agents, the officers  
of government is determinative of constitutional legitimacy. Impaired candidacies 
impairs voting which impairs consent as the justification for enforcing any limits on 
individual autonomy. Consent can be impaired by duress or fraud and usually both are 
involved when candidacy and/or voting is impaired making elections a sham. 
 

***
(Winger Table omitted. See pages 4 and 5 of the February 2010 issue of Ballot Access 
News online  http://www.ballot-access.org/ )
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government to the will of the people”); Willi Paul Adams, The First American Constitutions:  
Republican Ideology and the Making of the State Constitutions in the Revolutionary Era 
(University of North Carolina Press, 1980), at p. 137 ISBN 978-0742520691 (asserting that 
statements of the “principle” of the people’s sovereignty “expressed the very heart of the 
consensus among the victors of 1776”). 

•  ̂   On the English origins of the sovereignty of the people and consent as the basis of 
government, see John Phillip Reid, Constitutional History of the American Revolution (4 vols., 
University of Wisconsin Press, 1986-1993), Vol. III:97-101, 107-10 ISBN 0-299-13070-3 ; 
Edmund S. Morgan, Inventing the People: The Rise of Popular Sovereignty in England and 
America (W.W. Norton and Company, 1988) ISBN 0393306232 

The Secret Ballot
http://en.wikisource.org/wiki/A_History_of_the_Australian_Ballot_System_in_the_United_States/Pref
ace

Notes:

http://www.thenation.com/doc/20060206/jackson

Where is the right to vote and the right to candidacy in the U.S. Constitution? In the Ninth and Tenth 
Amendments. It is an unalienable individual human right retained by the people. It is the fundamental 
right which is exercised to ratify state constitutions. It is a right which was exercised in the states by the 
people to ratify the U.S. Constitution by voting in conventions in each of the states. The election of 
citizens to office in the national government is conducted through elections administered by the states. 
In administering those elections of national government officials, however, the states may not add 
qualifications for voters or candidates which are not expressly enumerated in the U.S. Constitution for 
those national elections.  

The Courts have acknowledged that a citizen does not have to be 'registered' to vote by a state to 
qualify as a candidate for office. States do not have to 'register' voters to administer elections. Except 
for the administration of the pre-printed secret ballot, states would not need to 'register' candidates to 
appear on the ballot. Write-in candidates do not need to be 'registered' in advance with the state 
although some states impose that as a qualification to have the voters' choice counted for the 
candidates. 
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