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MEMORANDUM

TO:

Marc Reichardt

FROM:
Abigail Elias, Chief Assistant City Attorney

DATE:

May 19, 2004

RE:

IRV Charter Amendment Petition

You asked for review of the IRV charter amendment petition that is being circulated.  First, I assumed that you asked for this review to determine if the City would or might have issues with the petition, as drafted, so that any necessary revisions could be made before Ann Arbor for Instant Runoff Voting proceeded with the collection of signatures.  I did not do this review as your attorney, and this review does not constitute legal advice to you.  You may wish to consult with your own attorney for review of the petition and applicable law.

Based on my review of the petition, I note some problems and concerns.  Each concern or set of concerns is identified in bold type.  The order of the concerns is not necessarily in order of importance.

Disclosure requirement.
For Charter amendment ballot question petitions, the Home Rule Cities Act requires both a disclosure to signers regarding the person(s) or organization behind or interested in the charter amendment (MCL 117.25(1)), and a certification by the circulator as to the person(s) or organization who requested and directed the circulator regarding the circulation of the petition MCL 117.25(2)).

The “certificate of circulator” on your petition satisfies the requirement of MCL 117.25(2), which provides:

“(2) The verification shall state that the petition was circulated at the request of and pursuant to the directions of the association, organization, or persons desiring the amendment and shall also state that the signatures were obtained by the person verifying the petition; that the signatures are the signatures of the persons purporting to sign the same and that each of them signed in his or her presence; and that the person verifying the petition has good reason to believe and verily does believe that the signers of the petition are duly registered electors of the municipality and are the identical persons their signatures purport them to be.”

However, despite the reference to Ann Arbor for Instant Runoff Voting in the “certificate of circulator,” the petition does not comply with the separate disclosure requirement of MCL 117.25(1) that,

“The petition shall state what body or organization, if any, or if no body or organization, then what persons are primarily interested in and responsible for the circulation of the petition and the securing of the amendment.”

Neither the statute nor this office has stated any guidelines for the format of this disclosure.  However, because it is a disclosure to the persons who would sign the petition, it should be of an appropriate size and placed in a location on the petition so that it will be seen and read easily by persons who have been approached to sign the petition. 

Although the City might consider only requiring petitions signed after the date of this memorandum to have both disclosures, other problems in the petition, discussed below, will require the petition to be changed.  When the other changes are made, the second disclosure should be added.

Reference in summary to charter sections being amended.

The summary of the amendment on the front of the petition improperly identifies the Charter sections that would be amended.  The references to Sections 11 and 12 of Chapter 13 should be corrected to be references to Sections 13.11 and 13.12 of Chapter 13.  

Also see the discussion at the end of this memorandum as to whether the petition should have the proposed ballot language rather than a summary.

Conflict or need to revise language - which races?
The proposed amendment does not state which races the amendment applies to.  If it is intended to cover both primary and general elections, then Section 13.4(a) also would need to be amended. The Charter explicitly provides for the candidate with the most votes - NOT the candidate with a majority of votes - to be picked in a primary election.  See Section 13.4(a). 

If this amendment is intended only to apply to general elections and not primary elections, then the language of the proposed amendments to Sec. 13.12 needs to be changed.  Although the existing language of Sec. 13.12 is preempted by a section of the state election law, it is clear from the language in Sec. 13.12 that it applies to all elections, including primary, general and special elections.  The proposed amendment language refers only to ballots and not to the elections in which the IRV method of counting votes would be used.  A proposed amendment to Sec. 13.12 doesn't limit the amendment to general elections creates a conflict with Sec. 13.4(a) relative to primary elections.  If the intent is to apply only to general elections, then language should be added to state that the IRV method will be used only in general elections.  

Inadequate or misleading summary.

State election laws provides for cities to define by charter how council members are nominated and elected.  Nothing in state law says that the person elected to a council seat must be elected by a majority vote.  The Charter does not require a candidate to get a majority of the votes cast.  Our interpretation of the current Charter provisions is, therefore, that the person with the most votes wins the seat.  Your amendment makes a fundamental change in that premise that isn't apparent on the face of the amendment, and certainly isn't stated in the summary.  

For someone who might not know what the Charter says or doesn't say, your amendment likely would be read as a way to streamline voting and avoid a run off election between the two top candidates in the event no person got more than 50% of the vote for a seat.  However, what your amendment really does is change the basic rule for electing council members and the mayor from requiring just the most votes to requiring a majority vote (calculated using the preferential voting system).  Your summary needs to disclose that fundamental change.  Although the summary talks about majority vote, it focuses on the preference process and not on the change from most votes to majority vote.  If the change does not apply to primary elections, the summary also should disclose that it is only in general elections, not in primary elections, that the change will be made.

Also see the discussion below as to whether the petition should have the proposed ballot language rather than a summary.

Form of ballot question; summary vs. ballot question language.

Finally, the petition has a summary of the amendment at the top.  This is not in the form of a ballot question and could not be used as the ballot question language.  

MCL 117.21 provides, in relevant part:

“The purpose of any such proposed charter amendment or question shall be designated on the ballots in not more than 100 words, exclusive of caption, which shall consist of a true and impartial statement of the purpose of the amendment or question in such language as shall create no prejudice for or against such amendment or question, and the text of such statement shall be submitted to the attorney general for approval as to compliance with this requirement before being printed . . . The form in which any proposed charter amendment or question shall appear on the ballot, unless provided for in the initiatory petition, shall be determined by resolution of the legislative body, and when provided for by the initiatory petition, the legislative body may add such explanatory caption as shall be deemed advisable.” (Emphasis added.)

If Ann Arbor for Instant Runoff Voting wishes to use ballot question language on the petition instead of a summary, it may do so in accordance with MCL 117.21.  If ballot question language is provided, it will have to comply with the requirements of MCL 117.21 with respect to truth, impartiality and neutrality.  The comments, above, as to the summary being inadequate or misleading should be taken into consideration when drafting ballot question language.  The City also could decide to add an explanatory caption to ballot question language provided by the petition.  If Ann Arbor for Instant Runoff Voting chooses not to provide ballot question language in the petition, the City Council would decide on the language to be used.  In either case, the ballot question language is subject to approval by the attorney general.

