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Chapter 1





Toward a Convention


    


How It All Began





The movement for a modern constitution for Illinois had begun long before. The constraints of the highly restrictive constitution of 1870 had been sharply felt as early as the 1890s. Efforts to amend the constitution had been fruitless, as�was a lengthy convention that met from 1920 to 1922. It's product was rejected by the voters. (6) Even the suggestion of a convention in 1934 had been rejected in referendum. Meanwhile the constitution continued to be difficult to amend. 





In the face of such problems efforts were made in the late 1940s to have the question of calling a convention submitted to the public. The movement failed, however, in spite of widespread support. Refusal of the General Assembly to authorize the submission of the question of a convention to the voters was primarily due to fears on the part of a badly apportioned legislature that something might be done in a new constitution about correcting that defect.





Resistance to the idea of an income tax, not then considered legal under the 1870 constitution, also no doubt contributed to the decision not to offer the convention question. Instead, it was decided once more to propose an amendment that would ease the amending process, thus opening the door to piece-meal constitutional change. This sort of amendment had been offered to the voters on five previous occasions, and each time it was rejected .





The effort was made once more in 1950, and at last it succeeded. The "gateway amendment," so called because it might permit future constitutional change, provided that a proposed amendment would be adopted if either two-thirds of those voting on the question or a simple majority of all taking part in the�election voted affirmatively. The latter provision was already in effect 





There was great hope that the gateway amendment would ease the whole process of constitutional change. At first such optimism appeared to be justified. After an initial round of amendments, however, it again became quite difficult to change the constitution. Of eight proposals offered to the public in 1956 and the decade that followed, only one was approved, and it on second submission and without resort to the two-thirds alternative.





Apparently the gateway amendment made little difference and the process of constitutional change virtually came to a standstill. As one scholar observed, "if this pace continues, significant revision of the constitution through the normal


amending process will take an incredibly long time." (7) 





Aware of this problem, the General Assembly established a constitution study commission in 1965. It was to determine the best means of modernizing a constitution then almost a century old. Two years later the commission recommended that the question of calling a convention be placed on the ballot at the general election in 1968. (8) The convention call vote was approved by the General Assembly. The stage was set for the voters to say yea or nay, for the first time since 1934, to the question of whether a convention should be held.





Prevailing opinion among the old pols around the state a the statehouse was that the convention call didn't have much chance of passage. It was a presidential year, and with attention focused on state and national contests for office, the expectation was that it would be difficult for the convention proposition to be favored by a majority of all taking part in election, as constitutionally required, since so many voters would fail to vote upon it at all, and thus in effect cast a vote against it.





Those who anticipated defeat for the convention call in 1968 did not take into account the careful groundwork that a group constitutional reformers had been engaged in for more than twenty years. Article after article had appeared, in law and�professional journals, more popular periodicals, and the newspapers, stressing the defects of the 1870 constitution. 





In addition to the long-range campaign, efforts made in 1968 in behalf of the convention call were extensive. Since the issue was a general rather than a specific one, it was possible to rally broad public endorsement of the proposition. Joseph Pisciotte summed up the coalition in this way: "both political parties, the state's major newspapers, virtually all the incumbents and candidates for major offices, the Independent Voters of Illinois, and countless business, labor and civic groups supported the convention call." (9)





The campaign for a constitutional convention ended successfully. The total vote on November 5 was 4,705,852. Of that number 87 percent voted on the question of a convention, and almost three out of every four of those, 72 percent, voted yes.�The statewide margin for the convention was 627,050--the greatest plurality that any constitutional question had ever gained in the state's history.





The vote was affirmative not only in Cook County, but also "downstate" (the other 101 counties) where constitutional propositions had seldom been approved. Nine out of every ten voters in Cook County cast a ballot on the question, in comparison to 87 percent in the state as a whole, including Cook. The ratio of affirmative to negative votes in Cook was better than four to one, in comparison to the 72 percent recorded for the state as a whole. Downstate the vote was less than two to one affirmative, but still the question carried there, by a margin of 119,318 votes. 





In-depth study of the county-by-county returns in the convention referendum reveals that counties tended to behave, in voting on the question, very much as they had in voting on proposed amendments from 1952 to 1966. A rank-order correlation of counties in the 1968 vote with their cumulative order for the earlier period is moderately strong, with a coefficient of +.60. Other variables seem more closely related, however, for the correlation coefficient for level of education and the affirmative referendum vote is +.82, for income +.73, and for several other measures of urbanness +.70, +.61, and +.50. (10) In other words it was the urban counties with the highest levels of education and income that tended to return the greatest affirmative margins for the convention.





In retrospect vital factors in campaign success seemed to be (1) an emphasis on the general aspects of the issue rather than the particular, (2) editorial support from the major newspapers, (3) a heavy vote on the question, and (4) media saturation near


election time. Energetic leadership and widespread volunteer effort, as well as support from organizations, were also important. (11)





Convention arrangements for the most part were at the discretion of the General Assembly. It tended to follow recommendations of the constitution study commission. There the question of whether the election of convention members should be�partisan or non-partisan had been especially controversial. 





Arguments for and against partisan election may be readily summed up. Some felt that partisan election would be "safer" in that it would be less subject to challenge on constitutional grounds; it would provide more experienced and better disciplined members; and would be more likely to produce a document that would command the support of the major political parties.





On the other hand it was claimed that non-partisan choice would bring about a better image of the convention in the public mind: that it might make more possible the recruitment of "experts;" that independents would have a greater chance of


election; and that non-partisan choice would result in members better able to resist party and interest group pressures, even though they might be recognized as partisans.





By mid-January, 1969, it was clear that the majority preference within the constitution study commission was for non-partisan election of convention members. Opinion on this question, both within the commission and elsewhere, tended to find Cook and collar county Republicans and independent Democrat�on the non-partisan side, with organization Democrats and downstate Republicans leaning in the other direction. Fear was expressed in the commission that recommendation of a non-partisan plan to the General Assembly would alienate that body from the idea of a convention. Regular Democrats from Chicago hesitated to give independent Democrats the benefit of non-partisan election. Partisans in both camps were not anxious to see independent careers advanced, out of concern for competition in future elections.





The non-partisan arrangement eventually adopted permitted the nomination and election of a number of members of independent bent who hardly could have been successful in a partisan situation. A convention chosen by partisan processes would have displayed more intransigence in many situations and would have�been more likely to polarize along party lines in regard to its final product.





Even though party eventually proved to be the principal explanatory variable in regard to voting behavior in the convention, (12) the partisans selected by a non-partisan process almost certainly were in significant respects different from the�partisans who would have emerged through partisan choice. To put this differently, although almost all members of the convention came to be identified as Republicans or Democrats, they were not in every case organization persons. And that margin of independence made a great difference in many critical decisions.





Eventually the bill that contained the principal provisions for the convention was approved by both houses and signed by Governor Ogilvie on May 7. It provided that at least 1000 signatures would be necessary on nominating petitions, that�candidate's names should be listed on the primary ballot in the order their petitions were filed with the secretary of state, and that the four candidates standing highest in the primary voting in each district should be placed on the final ballot in the order of the vote received. Each voter was to have two non-cumulative votes in each election.





One of the comic operas of Illinois politics took place over the filing of candidate petitions and the listing of their names on the primary ballot. The General Assembly had specified, in the enabling statute, that "the name of the person first filing his nominating petition with the Secretary of State shall be certified first on the ballot [in each district], and the names of the other candidates shall be listed in the order that their nominating petitions were filed with the Secretary of State." That seemed clear enough and easy for anyone to follow, but Secretary of State Paul Powell chose to put his own peculiar interpretation on it.





In the folklore of politics in the United States, ballot position has a great deal of importance. In a non-partisan primary such as this one was to be it was viewed as even more critical, since all the aspirants would be listed on one ballot, instead of being divided between two or more as would ordinarily be the case. Thus with as many as fifteen to twenty names on the ballot, as in some of the districts, to be high on the list was considered a real advantage.





Assuming that the law meant what it said, and that the secretary of state would read and observe it, a number of eager aspirants lined up on Sunday, July 6, in order to be able to file their papers as soon as the secretary's office opened at 8:00 the following morning. One count put the number standing in line all night at "about 40", another at "nearly 70". They were unhappy over Secretary Powell's announced intention to give first consideration to those who filed by mail in advance of the first legal filing date. (13) They were even more disturbed when it appeared that petitions were being carried ("smuggled," according one account) into Powell's office Sunday night so that they could be considered to have been filed by mail and thus take precedence over those filed in person Monday morning.





At a hearing on the matter in United States district court July 14, Steven Schado, a Wheaton High School political science teacher who was one of those standing in line at the secretary's office door on the night of July 6, testified he witnessed the smuggling incident.





Schado said he was standing outside Powell's front door when he heard someone near the side door shout "There he goes again ...crook, crook." He said an unidentified man carrying a box was entering the office. "We all ran toward him," Schado said. "There was a jostle, the box fell on the ground and petitions were strewn on the floor." Schado said the petitions that fell were in "neat packets" but that he could not read any of the names on them. He said a building guard came to the assistance of the man carrying the box, who then took the petitions into the office. (14)





Don Ed, the person in charge of the division of the secretary of state's office that received petitions, had another explanation of the matter. The petitions had been picked up at the post office by a clerk, and were being brought in during the night so that work on them could commence early Monday morning. (What devotion to duty! It was 12:45 a.m. when the hallway scuffle took place.)





Mr. Ed pointed out that a form letter had been sent to all who had requested petition forms stating that those filed by mail by Monday morning would be considered to be filed before those delivered by hand on Monday, no matter the time of delivery. "This is a long standing practice in filings of this kind," Ed said.





Candidate Schado disputed that interpretation. "The whole thing reeks," he said. "There were no stamped envelopes accompanying these petitions. They were all bound the same way. The regular mail bags were dragged in at about 7:30 a. m., but they were slipping these in early."





Schado's ire may be explained in part by the fact that after his all-night vigil he was listed as the fourth to file from his district. First was W. Russell Arrington, president pro term of the Senate. It is safe to conclude that Senator Arrington did not stand in line all night to gain that priority. When the Senator was asked if he had mailed his petitions he replied: "How I did it I won't say. But it was proper, and I'm first." (15)





Senator Arrington may have thought it was "proper" but certain other candidates did not. On July 9 Bernard Weisberg, later to be elected a member of the convention, filed suit in the United States district court in Chicago, asking for a restraining order that would prevent Secretary of State Powell from listing those candidates whose names had been filed "by mail," in the order he preferred. Weisberg charged favoritism and pointed out that the practice of tiebreaking in the Powell manner discriminated against political independents. Another candidate, Mary Lee Leahy, filed a similar suit the following day in the state circuit court in Springfield.





The Leahy suit was quickly dismissed by Judge William Chamberlain, who had preceded Powell as secretary of state and later served as his adviser. (Would it be overly critical to suggest that Judge Chamberlain should have disqualified himself�from hearing this case? Lawyer Leahy and her lawyer husband felt that he should have.)





Weisberg had better luck with his suit, in that on July 14 federal district Judge Joseph S. Perry issued a temporary restraining order against Secretary Powell. A further hearing was scheduled for the following week.





When Judge Perry again heard the case Don Ed testified that regular organization Democrats filled most of the top ballot positions because Democrat Secretary of State Powell personally "broke the ties" for all petitions received in the mail. This�had been the practice in the secretary of state's office, Ed said, for seventeen years.





Secretary Powell himself testified that he had advised friends to file by mail, and that in the tie breaking "being a democrat didn't hurt no one." Ever a man to play both sides of he party street, he added that it didn't hurt for some to be republicans. (16) 





The implication seemed to be that it was regular Democrats first, regular Republicans next, and independents of any stripe trailing. That was precisely what Weisberg had complained of, but even so Judge Perry, who had served in the General Assembly with his good friend Powell, saw fit on July 25 to dismiss the suit. On July 31 he denied a motion for an injunction while an appeal was pending.





Weisberg was not easily put off, however, and on August 1 he appealed to the United States Court of Appeals in Chicago. The judges of the appellate court saw matters quite differently from Judges Chamberlain and Perry. In their opinion, issued on August 8, they pointed out that Secretary Powell had "arranged the names of candidates according to his own personal preference" and that "it is inconsistent with any theory of choice by popular vote that the advantage [of ballot position] be conferred at the whim or caprice of individuals in charge of the procedure." 





Accordingly they ordered that ballot position should be determined by lot, publicly, with all petitions delivered by mail or in person on or before Monday, July 7, to fill the first positions, those filed on Tuesday to fill the next positions, and so on. (17) This was done on August 12 and the ballot orders were certified by the state electoral board on the following day.





The significance of this incident lay in the fact that in it "government by crony" and by those who viewed a public trust as a private advantage suffered a rebuke at a critical time. The ballot changes that resulted from the court-ordered drawing may have made no difference in election results. That is not


important.	What did matter is that the court upheld the rule of law in a process--constitution making--in which it was of the greatest importance.





It would have been a sad day for the public good if the judiciary had lacked the minimum integrity necessary for it to find the Powell procedure unacceptable. Perhaps this series of events marked a turning point in public morality in Illinois. It may not have been altogether coincidence that at about the same time two judges of the state Supreme Court resigned under charges of improper conduct. Standards that hardly could have been worse in the summer of 1969, may have turned a corner and begun the hard climb toward improvement.





Mike Royko, columnist for the Chicago Daily News, described Secretary Powell's dilemma clearly. The court in essence had ordered him to "give up the fix," and this, according to Royko, violated one of the professional politician's cardinal rules, that the fix must stick. Facetiously he described the general chaos that would follow if the fix could not be relied upon and concluded that "Powell should not knuckle down. Sure the judges might then hold him in contempt of court and throw him in jail. His admirers would get over that. But they'd never recover from the shame of hearing him utter the disgraceful words: 'This is Paw Pal. The deal is off.'" (18)





Predictions were for a light vote as the September primary date approached--on the order of 15 percent of the eligibles. One election official, who didn't wish to be identified, anticipated "the lightest turnout in Illinois voting history. If it weren't for the large number of candidates and the fact they'll all have their aunts, uncles, sons and daughters voting, the vote might be estimated as low as 10 or 12 percent," he felt. (19) Accordingly, the pols anticipated what they called�an "aunts and uncles" vote.





Statewide the total vote was 982,438. Well over half-- 531,115--were reported from Cook County. The total vote was slightly over 20 percent of that cast in Illinois in the presidential election of 1968. Anyway one looked at it, the primary was no thundering mandate for any candidate.





To no one's surprise the top vote getter was Richard M. Daley, of the 23rd district in Chicago, with 24,436 votes. He was followed closely by his district running mate, Leonard Miska, and in other Cook County districts by Samuel W. Witwer and Thomas I�G. Lyons. (20)





The Democratic and Republican parties had each done quite a bit of pre-primary slate making and endorsing and each was active in behalf of its preferences during the final campaign. On October 15 Mayor Daley had urged the Cook County Democratic central committee--that he chaired--to assist candidates favored by the party in the election of convention members. "I expect you to realize the full importance of this election," Daley told the other members of the committee. "This is probably the only time in your life when you will [work to] fill the seats at a constitutional convention.





"The importance of the Democratic party in this connection can't be overemphasized. I want communications between the candidates and this organization. I ask your help and assistance," Daley concluded. In response to criticism from independents and in newspaper editorials he insisted that "there is no reason why we can't support people. The election is non- partisan, yes. But that in no way prevents the parties from supporting candidates they think are best qualified.





"We have no apology for the part we play," the mayor concluded. (21)





Republican officials were no less eager to see their own choices elected. The party's state central committee distributed at least five issues of a Con-Con Newsletter that contained much advice about campaigning. The committee also sponsored a campaign seminar, for candidates known to be Republicans, held in Springfield early in October. Certain candidates also reported receiving campaign contributions from the party leadership.





In the final election of convention members in November the statewide vote was 1,442,314--significantly more than the primary turnout. Again Cook County yielded substantially more than half the vote, with 627,141. Samuel W. Witwer of the Ist district received more votes than any other candidate in the state--10,677. Richard M. Daley, who had topped the primary in all districts, was close behind with 30,265. (22) Winning totals in downstate districts were substantially lower.




















